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mpunity 1s not so much a specific facet in the

culmination of global issues, as it 1s a buzz

word to represent the failure of the
international community to adequately address the
immunity perpetrators of heinous crimes have
enjoyed. The inability of major actors to conjure
the political will to hold leaders of states and other
individuals accountable for their war crimes and/or
crimes against humanity has created a causal-nexus
culture of impunity that welcomes further atrocity
and despair for those on every part of the globe'.
One part of the globe that has experienced a
lamentably large portion of these atrocities is
Africa.

As has become the tragic trend in states that have
been host to the most extreme crimes against
humanity, there are countries in Africa that have
had to experience even further ordeal by not seeing
the perpetrators of crimes of war, genocide, and
extra-judicial killing, be held accountable for their
actions. This impunity has negative effects that go
beyond the punishment of individuals; (1) it
hampers community reconciliation efforts as
people feel they have not been given the necessary
means to cope with what they experiencedz; 2) it
does not provide the legitimate authority in place
the opportunity to ofticially recognize action taken
against major crminals, thereby undermining
confidence in the state and failing to force upon
the institution the value of human rights and the
individual under law’; (3) and failing to prosecute
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tor such crimes means no precedent 1s set against
major crimes, nor is a deterrence presented to
tuture perpetrators thereby leaving open the threat
of future instability and insecurity”.

For these reasons, the problem of impunity in
Africa—and around the world—is considered a
serious hindrance and threat to global security,
development, and universal recognition of human
rights®. In more recent years there have been signs
of impunity bemng addressed; with the
establishment of the International Criminal Court
(ICC) and the contlict-specitic tribunals that
burgeoned from its inception, prosecutions have
begun and new international law precedent has
been established’. These are indeed hopeful signs
of the mternational community engaging with the
menace of impunity. In terms of Africa itself, the
ICC, International Criminal Tribunal for Rwanda
(ICTR), Spectal Tribunal for Sierra Leone (STSL),
and international bodies facilitating these bodies’
work have made impressive strides to address
breaches of humanitarian law’. These international
bodies, in fact, have been the only valid actors to
adequately address the problem of impunity, in
Africa.

Two of the most disputed reasons for this will be
discussed 1n this paper, as 1 argue that (1)
reconciliatory commissions, that are more popular
among African communities than punishment-
based courts, have proven to not present
deterrence for future crime, and (2) there are
politically motivated forces within Africa that are
musdirecting the justice system for individual and
group political gain.

The legal framework behind humanitarian law,
more specifically war crimes, crimes against
humanity, and genocide, comes out of international
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agreements and conventions’. While it was agreed
that international intervention was not necessary to
prosecute and try violators of humanitarian law, in
the cases of Rwanda and Sierra Leone, the creation
of internationally-established  tribunals — were
deemed necessary’. There have been criticisms by
those favouring truth and reconciliation methods
over punitive courts, that trying the accused does
not create a new community without impunity.
Instead, they argue, there must be an emphasis on
torgiveness, social regeneration, and not dwelling
on the past.” Indeed there is proof that the
majority of African communities that have faced
these atrocities, have felt a greater good has been
served through truth commissions, and that this
favouring 1s born out of traditional community
culture that 1s simply at odds with Western
perspectives on justice’’. Both African and
international ~ observers  have argued that
communities are better served—and more likely to
come to terms and recover from the atrocities
carried out—through reconciliatory and truth
commissions'”.  The following are expressed
objectives attained by truth commussions:

- The rehabilitation of wvictims and the
restoration of their dignity;

- The assertion of the rule of law and the
building of a human rights culture;

- The legitimization of the State and its
stitutions;
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- The establishment of an authoritative
record of the past that can prevent future
manipulation and distortion;

- The creation of a so-called “collective
memory” that should contribute to a
moral revival and provide the basis for
national unity; and

- The education of the population and the
deterrence of potential perpetrators®

Given the breadth of these objectives, proponents
of truth commissions argue that they are more
capable alternatives to punitive court institutions'".
Conversely, while there 1s evidence of these
commissions achieving their restorative goals
within the communities affected”, there is further
evidence suggesting that they cannot—and have
not—provided adequate deterrence for future acts.
The great majority of conflicts that have reached a
wartime extreme that have breached humanitarian
law, are politically motivated and then imbue
themselves with ethnic, religious, and racial
divide—rather than the other way around'®. While
truth commissions are excellent mechanisms to
cope with atrocity and even—if one were to be
generous with the assessment of outcomes—
contribute to a ‘moral revival’ that may inhibit re-
ignition of conflict”, political divides will remain
and indeed have remained".

Two examples of this are in Uganda and Sudan.
Uganda was the first state to introduce a truth
commission and in 2004, Sudan established a truth
commission in response to the decades-long civil
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war. In both cases “political forces continued to
hamper  the  progress  of  reconciliatory
programmes.”"” As current events show us, in both
cases political turmoil has continued to plague
these two states despite extensively funded and
arguably successful® community reconciliation
projects.

From a legal standpoint, if truth commissions are
not addressing political actions nor are they
providing  institutionalized  or  authorntative
deterrents™, then the principle motivator for future
contlict has not been addressed nor has the breach
of humanitarian law in that conflict been deterred.
Conversely, it the potential for prosecution does
prove to be a deterrent, then it is the court’s place
to provide that deterrence and thereby eradicate
perpetrators’ expectations of immunity. In this way,
tor truth commissions to be argued as an
alternative to institutional justice in the courts 1s to
redirect the perceptions of justice onto the victims
rather than the perpetrators; and with no offering
of substantive deterrence to future breach of
humanitarian law, the problem of impunity is not
practically or legally addressed. Therefore, while
reconciliatory programmes have a valuable place in
servicing the communities atfected, it falls to the
courts to address the problem of impunity at its
core; the expectation of immunity by perpetrators
of heinous crimes.

This refocus on the courts ofters further insight to
the second force misdirecting efforts to establish
individual ~ accountability;  political ~ agendas
undermining the establishment of valuable legal
precedent. As already mentioned, a state is
promoted to seek justice in its own court system
should crimes of humanitarian law occur within its
own jurisdiction, provided the necessary legal
infrastructure is in  place” The ‘necessary
infrastructure’ to speak of 1s some legislative
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recognition of the Geneva Convention and some
tormal definition as to what genocide, crimes
against humanity, and war crimes are and how they
may be prosecuted upon an individual®.

In many of the cases in the global south including
Atfrica, however, the necessary infrastructure does
not exist™, and yet states have headed prosecutions
against individuals who have allegedly committed
such crimes largely for political gains. An example
of this 1s in the Democratic Republic of the Congo
(DRC), where, 1n 2007, the transitional government
led by President Joseph Kabila began rapidly
rounding up political enemies—those involved, or
not, in the violence of previous year. The
complexities of power in the DRC present a
challenge to fully describe the situation in a case
study, however the theme of the cases has been for
the transitional government to feed immediate
perpetrators to the ICC, while conducting their
own trials of political enemies in hopes of
removing the ‘transitional’ from the government’s
title.”

In 2005, the extra-judicial killing of nine UN
peacekeepers resulted in the peace operation there
(MONUC) to 1ssue an ultimatum for disarmament
of all rebel groups, or face prosecution. The
transitional government at the time took advantage
of the opportunity and “arrested the leaders of all
the groups, with little regard for whether or not
they might have been involved in the incident.”*
Most of those prisoners remain in Kinshasa prisons
to this day.
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In this same time frame, President Kabila delivered
Thomas Lubanga, leader of the Hema-led UPC
rebel group, to the ICC, making Lubanga the first
person to be tried by the international court. This
move, however, showed later to be a strategic step,
as it resulted in the UN’s further praising of the
transitional government, MONUC’s agreement to
allow the Kabila administration to establish a
military tribunal to “extend the fight against
impunity”’, leading to the extensive and rapid
prosecution of some 57 “rebel sympathizers” (non-
coincidentally selt-described political enemies of
the Kabila administration), in only two months®.
The process went widely unnoticed by the UN and
ICC, as attention was turned to their single case
against Lubanga, and later the pre-case processing
of Germain Katanga and Mathieu

66

Africa® as well as a consequent factor for
continued breach of humanitartan law. In the case
of Uganda, the government has dragged its feet in
the passing of an ‘ICC bill’ that would ratity the
Rome Statute and jurisprudence within Uganda to
try crimes against humanity and genocide.
Meanwhile, Uganda has begun proceedings against
Thomas Kwoyelo, a former Lord’s Resistance
Army (LRA) commander, on twelve counts of
kidnapping with intent to murder.” The reason for
the lesser charge is, evidentially, to speed up
proceedings, however, the more apparent reason is
that the government is looking to gain from the
conviction of an LRA commander in the midst of
new conflict, while avoiding to ratify the ICC™.
There are strong pressures being put on the
government, both

Ngudjolo, both milita leaders
accused of war crimes.

Further indications of corruption
come out of the trial of Chief

“While truth commissions are

atrocity and even—if one were to be

within the
administration  as

excellent mechanisms to cope with well as  from
political elites
throughout

Kahwa Panga Mandro, leader of the
Ituri militta group. He had been

murder, found guilty, and then
granted amnesty by the domestic
(not military) courts. The court’s
use of Congo’s amnesty law in
connection with the massacre of civilians, said UN
spokesperson in Congo Kemal Satki, was a
“worrying [development] in the fight against
impunity in the DRC”.* Reports of corrupt courts
in the DRC have become common in recent years;
largely criticized for playing political games with the
government, at the expense of justice itself. In the
Chiet Kahwa case, this was evidentially at play as
part of a judiciary strike against President Kabila’s
torced retirement of over one hundred public
prosecutors and judges.”

The problem of corruption and the politicizing of
courts 1s a common symptom of impunity in
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War and Peace Reporting. Jan. 28, 2008.
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generous with the assessment of
outcomes—contribute to a ‘moral
tried in the DRC on ten counts of  reyival” that may inhibit re-ignition
of conftlict, political divides will

remain and indeed have remained.”

Uganda, that are
insisting  the ICC
bill not be passed
tor fear of an
international body
holding those
within the
government accountable for previous actions that
have thus far been met with impunity®.

These fears of current governmental actors and
political elite being prosecuted should they ratity
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the Rome Statute have only been confirmed with
the recent indictment of Sudanese President Omar
al-Bashir™.

In this fear, nations are not only applying the law
unfairly to meet their own agendas, as seen above,
but—perhaps  more  importantly—the  legal
precedents they’re setting establish motive for their
political rivals to more resolutely remove them
trom power and utlise the courts i a similar
tashion, while establishing immunity for
themselves. Cases of this political upheaval have
been seen in Idi Amin’s Uganda, Colonel Jean-
Bedel Bokassa’s Central African Republic, Soglo’s
Benin, and Lamizana’s Burkina Faso (Upper
Volta)® and each shows that this form of
precedent-setting has become a learned and shared
practice of African governments across the
continent. Indeed, while state action to ‘bring
justice’ to legitimate perpetrators of heinous crimes
has been seen within many parts of Africa as a
positive, the methods and motives that have been
presented here point more towards politics than to
the law.

There has been a more direct manner by which
certain national governments are musdirecting
efforts to fight impunity. Despite the infrastructural
limitations of their national courts, many leaders
have denounced the activittes of the ICC and
international tribunals; the criticism reached a new
level when the African Union (AU) formally
denounced the ICC following the indictment of al-
Bashir®. It should be pointed out that this does not

¥ William Burke-White. “Peace vs. Justice in Uganda” Foreign Policy
Digest. July 2009.
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mean the whole of African states disparage the
ICC; the AU votes by closed consensus Benin’s
Foreign Minister explained following the vote,
“consensus usually means unanimity, but in this
case there was some dissent.””” The general feeling
amongst African states, however, has become clear.
Whether disagreement with the ICC arises trom a
legitimate lack of confidence in the body’s capacity
to establish an African-suited precedent of justice,
or that there is enormous pressure from interest
groups  within  their individual states and
governments that fear the possibility of tribunals
with equal accountability, 1s a question yet to be
answered™.

The “African-suited precedent of justice’ referenced
has been widely described by state leaders as truth
and reconciliation commissions®, has already been
addressed in this paper as a valuable mstitution,
however not one that has proven to address the
problem of impunity. From a legal standpoint, this
seems to have been acknowledged by the tramers
of the African Union as well, for the African Union
Court of Justice (AUC]J) 1s an intended body of the
AU. Questions therefore arise as to the intended
purpose of this not-yet existing body which s
meant to be an extension to the African Court on
Human and People’s Rights (ACHPR).” The
ACHPR has only been ratified by fifteen states, and
there has been no progress on the official creation
of the AUC]“; both strong indications that there is
little motivation of national bodies to ratify any
legal institution that follows precedents currently
set.

The 1ssues addressed here are profoundly layered
and often dive into the complexities of individual
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states’ pasts while also spanning across the entire
continent. This paper is not meant to access nor
analyse all the cases surrounding the question of
impunity, so much as take a critical pulse of
Africa’s efforts to address it. What becomes clear is
that there 1s far greater support for truth and
reconciliation  commissions  following  major
conflicts. This is an understandable reaction, as
communities are being addressed and mechanisms
tor coping and moving on are realised. These
commissions do not, however, offer deterrence to
tuture perpetrators of war crimes and crimes
against humanity, and therefore do not address the
tundamental goal to combat impunuty.

Furthermore, while individual states have expressed
their own successes to fight impunity through their
own trials, a deeper examination shows many of
these cases to be fraught with corruption, politically
motivated prosecutions, and double standards to
the application of law. Not only are these trials
deeply unjust, they establish negative precedent that
has shown to in fact encourage further conflict, and
with it the possibility of greater crimes against
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humanitarian law. Finally, the more direct
indications of states’ unwillingness to address the
question of impunity are seen in the public displays
of anti-ICC legislation and resolution.

Both of these factors are politically motivated and
have substantive explanation that goes beyond
stimply addressing or not addressing impunity. But
once again, those concerned must return to the
tundamental danger of impunity itself; it is not an
1solated enigma, but instead the representation of a
culture of ambivalence towards the fundamental
rights of individuals. While every state and nation
has the right to question the founded principles—
in this case the necessity of individual
accountability under law—the ‘alternatives’
presented by African states and scholars alike have
shown to not halt or hinder the heinous crimes
against their own people. The ‘fight against
impunity’ 1s not so much being fought, as it is being
Jought over; the torms of justice being pursued in
Atrica will need to produce substantive precedent
with tangible outcomes before this fight will be
adequately addressed.

Africa & Climate Change

The realities of climate change’s
implications — paving the way to
Copenhagen

Susan Humphrey

any would argue that climate change has

become the defining issue of our

generation. Discusston of its implications,
consequences, and potentral solutions floods the
atrwaves of radio and television, filling the pages of
newspapers, magazines, and journals. At this
particular moment in time, with the United Nations
Climate Change Conference set to take place in
Copenhagen next month, talk of climate change is
everywhere. There 1s talk about how newly elected
US President Barack Obama will act in light of the
constraints imposed on him by Congress and

Senate, and about what we might expect the
European Union’s position to be. Everyone is
concerned about the stances that China and India’s
representatives will adopt once they arrive in
Copenhagen on December 7, and Canadians are
wondering if their Prime Minister will make Canada
a leader and not an impediment to the debates this
time around.

But very little discussion 1s taking place around the
subject of Africa and what /s position will be. Little
to no academic literature has been written or
published on the topic, and one must dig deep
within the pages of the leading media sources to
tind mention of the world’s poorest continent and
how it plans to represent itself in Copenhagen.
There 1s, however, a great deal of research and
writing being done on the subject of how climate
change will affect the countries and regions of
Atfrica, and the results are nothing short of
hornifying. There exists, then, a disconnect; much 1s



